U N IT ED KI NG DOM RAT IFIE S DO U B L E TA X AG REEME N T W I T H G I BR A LTA R

M ARCH 2 0 2 0

www.gibraltarlawyers.com

United Kingdom ratifies
Double Tax Agreement with Gibraltar
The United Kingdom has recently published a statutory instrument which ratifies
the Double Tax Agreement which was signed by H.M. Government of Gibraltar
and H.M Government of the United Kingdom in October 2019 (the “Treaty”).
What is a Double Tax Agreement?

What taxes will be covered? (Article 2)

Double Taxation Agreements (DTAs) (also
known as double taxation treaties or
conventions) are primarily aimed at reducing
juridical double taxation. A double taxation
agreement is an agreement made between
(usually) two jurisdictions, which allocate
taxing rights on various items of income and
gains between them. DTAs typically alleviate
double taxation by eliminating or limiting
taxation in the county in which the income
or gains arises (source state taxation) or by
requiring the country in which the person
subject to tax is resident to grant relief for
source state taxation through a credit or
exemption mechanism.

The existing taxes covered by the Treaty are:

The Treaty
The main purpose of the Treaty is to eliminate
double taxation between residents in Gibraltar
and/or the United Kingdom in respect to
taxes of income and gains. The Treaty further
strengthens the economic relationship of
both territories ahead of Brexit, and although
based on the Organisation for Economic Cooperation and Development (“OECD”) model,
some key differences arise, which will be
highlighted within this article.
Who will be covered under the Treaty?
The Treaty will cover persons who are resident
of one or both of the territories, namely the
United Kingdom and/or Gibraltar. The main
contents of the Treaty are set out below.

•

Gibraltar - income tax and corporation
tax; and

•

United Kingdom - income tax, corporation
tax and capital gains tax.

Resident of a territory (Article 4)
The Treaty does not refer to the concept of a
“national” of the United Kingdom or Gibraltar,
as defined in the OECD model. Instead, the
Treaty only makes reference to a ‘resident of
a territory’, therefore, capturing any person
who, under the laws of either territory, is liable
to tax, either by reason of domicile, residence,
place of management place of incorporation
or other criteria of similar nature.
Individuals resident in both territories will
be considered resident only in the territory
where:
(a) he has a permanent home available to him.
If he has a permanent home available to
him in both territories, he shall be deemed
to be resident only in the territory with
which his personal and economic relations
are closer (centre of vital interests);
(b) if the territory in which he has his centre
of vital interests cannot be determined,
or if he does not have a permanent home
available to him in either territory, he shall
be deemed to be a resident only in the
territory in which he has an habitual abode;

(c) if he has an habitual abode in both territories
or in neither of them, the competent
authorities of the territories shall settle the
question by mutual agreement.
Where a person other than an individual is
a resident of both territories, the competent
authorities of the territories shall endeavour to
determine by mutual agreement the territory
of which such person shall be deemed to be a
resident for the purposes of the Treaty, having
regard to its place of effective management,
the place where it is incorporated or otherwise
constituted and any other relevant factors.
Permanent establishment (Article 5)
Article 5 introduces the standard OECD
definition of permanent establishment (“PE”)
which means a fixed place of business through
which the business of an enterprise is wholly
or partly carried on. A PE includes:
(a) a place of management;
(b) a branch;
(c) an office;
(d) a factory;
(e) a workshop;
(f) a mine, oil or gas well, quarry or any other
place of extraction of natural resources;
and
(g) a building site or construction or
installation project if it lasts more than
twelve months.
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However, most of the exclusions listed (such as
storage) are not expressly limited to activities of
a preparatory or auxiliary nature. The provision
of the Treaty deeming agents to constitute
permanent establishments, unlike that of the
OECD model, is not limited to agents acting
in relation to certain types of contract (in the
OECD model, being contracts in the principal’s
name, transferring the principal’s property,
granting rights to use the principal’s property
or for the provision of services to the principal).
Unlike the OECD model, the Treaty does not
stipulate that a person is not considered to
be an agent of an independent status if it acts
(almost) exclusively on behalf of one or more
enterprises to which it is closely related.
Business profits (Article 7)
Business profits of an enterprise shall only be
taxable in that territory, unless the enterprise
carries on business within the other territory,
through a permanent establishment. Only
the profits attributable to that permanent
establishment can be taxed in the second
territory. This article specifies that the
proportion of profits that are attributable to the
permanent establishment are those that it might
be expected to make if it were an independent
enterprise engaged in the same or similar
activities under the same or similar conditions.
International shipping and air transport
(Article 8)
The Treaty expands the OECD’s definition
of international traffic profits to include
those from incidental bareboat rentals, and
the incidental use, maintenance or rental of
containers and provides that the profits of an
enterprise of a territory from the operation of
ships or aircraft in international traffic shall on
be taxable in that territory.
Dividends (Article 10)
Where dividends are paid by a Company
resident in either Gibraltar or the United
Kingdom and these dividends are payable
towards the beneficial owner resident in the
other territory, such dividends will be exempt
from withholding tax, unless the following
conditions are satisfied, in which case tax is
capped at 15%:
•

The beneficial owner is not a pension
scheme established in that bother
territory;

•

The dividends are paid out of income or
gains derived (directly or indirectly) from
immovable property;

•

Dividends are paid by an investment
vehicle which distributes its income from
immovable property (annually);

However, there is currently no requirement
to deduct withholding tax from dividends
in either the United Kingdom or Gibraltar;
therefore, dividends should continue to be
paid gross, regardless of the terms of the
Treaty.
Interest & Royalties (Articles 11 & 12)
Articles 11 and 12 prevent the territories from
imposing the obligation for any withholding
tax on interest and royalty payments to
entities and individuals resident in the other
territory (subject to certain conditions being
met).

Capital gains (Article 13)
Capital gains derived by a resident of one
territory from the alienation of shares and
comparable interests constituting more than
50% of their value from immovable property
situated in the other territory may be taxed
in that other territory. However, unlike the
OECD model the Treaty does not contain
provisions for shares and comparable interests
where there is substantial or regular trading
on the Stock Exchange, unless derived from
an investment vehicle that distributes most of
its income from immovable property.
Income from employment (Article 14)
Income from salaries, wages and other
similar remuneration derived by a resident
within a territory in respect of employment
shall be taxable only in that territory, unless,
the employment is exercised in the other
territory. However, employment exercised in
the other territory shall be taxable only in the
first-mentioned territory if:
i. The recipient is present in the other
territory for a period not exceeding 183
days in any 12 months commencing or
ending in the fiscal year concerned;
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ii. Remuneration is paid by, or on behalf,
of an employer not resident of the other
territory; or
iii. Remuneration is not borne by a permanent
establishment which the employer has in
the other territory.
Elimination of double taxation (Article 22)
Article 22 provides for the elimination of
double taxation via a tax credit.
Mutual agreement procedure (Article 24)
Where a person considers that the actions
of one or both of the territories result, or will
result, in that person being taxed in a way
which is not in accordance with the provisions
of the Treaty, they may, irrespective of the
remedies provided by the domestic law of
those territories, present their case to the
competent authority of either territory. The
case must be presented within three years
from the first notification of the action
resulting in taxation not in accordance with
the provisions of the Treaty.
The Gibraltar Income Tax Office recently
published guidance to taxpayers on how they
may use the mutual agreement procedure
contained in the Treaty.
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Exchange of information (Article 25)
The competent authorities of the territories
shall exchange such information as it is
foreseeably relevant for carrying out the
provisions of the Treaty or to the administration
or enforcement of domestic laws concerning
taxes of every kind and description imposed
on behalf of the territories.
Assistance in the collection of taxes
(Article 26)
The competent authorities shall assist each
other in the actual collection of revenue claims.
When will it enter into force?
Although both the United Kingdom and
Gibraltar have now signed the Treaty, and the
United Kingdom has just ratified the Treaty,
the Treaty will not enter into force until both
territories have completed their legislative
procedures and exchanged the necessary
diplomatic notes.
Once in force, the Treaty will apply in Gibraltar
as follows:
•

For income tax, in the tax year starting 1
July after the Treaty comes into force; and

•

For corporate tax, in the accounting
period beginning on or after 1 July after
the Treaty comes into force.

Once in force, the Treaty will apply in the
United Kingdom as follows:
•

For withholding tax, for amount paid or
credited on or after the first day of the
second month following the date the
Treaty comes into force;

•

For income tax and capital gains tax, for
any year of assessment beginning on or
after the 6th April following the date on
which the treaty comes into force; and

•

For corporation tax, for any financial year
beginning on or after 1st April following
the date on which the treaty comes into
force.

Duration and Termination
The Treaty will remain in force until either one
of the territories decides to terminate. This
may be done through the proper diplomatic
discussions, by giving notice of termination
at least six months before the end of each
calendar year, but only after the expiry of five
years from date of entry into force.
What next?
It is likely that this Treaty will have implications
for many individuals and corporations with
connections to both the United Kingdom
and Gibraltar. Therefore, we recommend that
those who think they may be affected by the
Treaty, review their positions and seek advice
on their affairs prior to its implementation, in
order to mitigate any potential impact. This
article is intended for informative purposes.
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Disclaimer: Please note that the information and any
commentary on the law contained in this briefing is
only intended as a general statement and is provided
for information purposes only and no action should be
taken in reliance on it without specific legal advice. Every
reasonable effort is made to make the information and
commentary accurate and up to date, but no responsibility
for its accuracy and correctness, or for any consequence of
relying on it, is assumed by the author. Further this practice
note is not intended to amount to legal advice.

