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Gibraltar is quickly emerging 
in the Fintech space for new 
businesses starting up in this 
fast-moving sector.
With a sound regulatory environment that 
welcomes innovation together with an 
accessible and forward-thinking regulator, 
Gibraltar is a jurisdiction that many Fintech 
businesses (including blockchain start-ups, 
multi-currency digital wallet providers, 
e-money institutions and innovative 
payment service providers) are either 
setting up operations in or keeping a close 
eye on.
This has been accelerated by the Distributed 
Ledger Technology Framework from the 
Government of Gibraltar and the Financial 
Services Commission. This document 
follows on from the ‘Virtual Currency: 
Outline Regulatory Framework’ paper 
which was produced by the Cryptocurrency 
working group co-chaired by partner Joey 
Garcia. The Distributed Ledger Tecnology 
Framework became effective on 1 January 
2018. 
ISOLAS is a market leader in the Fintech 
sector, having worked closely with 
the Government of Gibraltar and the 
Gibraltar Financial Services Commission 
on various niche areas within this space. 
We have been instrumental, through our 
participation in Government established 
working groups, in shaping discussions and 
regulatory proposals for Crypto-Currency, 

Crowdfunding and Distributed Ledger 
Technology.
ISOLAS also founded Gibraltar’s only 
dedicated Fintech think tank, thinkFintech.
gi, an initiative that brings together local 
and international financial services and 
technology professionals to collaborate and 
discuss ways in which Gibraltar can position 
itself as a welcoming, supportive and well-
regulated environment for Fintech business.
ISOLAS is therefore at the forefront of legal 
developments and has unrivalled expertise 
when it comes to advising on these 
exciting new areas of financial services. 
We provide a tailored approach to finding 
legal and regulatory solutions for our 
client’s objectives based on our in-depth 
understanding of the industry.

Gibraltar Initial Coin Offerings/
Token Launches
Our approach to the regulatory and legal 
approval of ICOs is quite unique. We 
also work with a number of larger, well 
established businesses in the space and a 
number of businesses post ICO are coming 
to Gibraltar to explore their options for 
licensing and regulation under the new DLT 
regime. In essence, the regime determines 9 
headline 'principles' which are then applied 
on a proportionate basis to each applicant 
depending on a number of factors.

Gibraltar and ISOLAS LLP - a 
key combination in the DLT/
Token Launch space
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Joey Garcia, Partner at ISOLAS LLP in 
charge of the Fintech/DLT team has been 
recognised by Chambers and Partners as 
one of only 12 (twelve) Lawyers around the 
world (and the only one in Gibraltar) in a 
spotlight table of the leading global lawyers 
in blockchain and cryptocurrencies.
The listing highlights that “Joey Garcia of 
ISOLAS is a pioneering distributed ledger 
lawyer, hailed as a "super" practitioner by 
market sources. He recently advised Gnosis 
on its ICO, the first time a ConsenSys 
project was run from Gibraltar, and Xapo on 
achieving its e-Money licence in Gibraltar. 
He is also deeply involved in shaping the 
regulatory environment in Gibraltar, co-

chairing the government's working group 
on distributed ledger technology."
ISOLAS LLP is also recognised as a 'Band 1' 
firm in Gibraltar by Chambers and Partners, 
one of the foremost directories in the legal 
professional context.
Marcus Killick, CEO of ISOLAS LLP remarked 
that 'this recognition by Chambers caps 
a truly remarkable 2017 for the firm and 
its celebration of its 125th anniversary. 
ISOLAS' positioning in the crypto space is 
thanks principally to Joey's leadership and 
we are grateful to him and the whole team 
for all their efforts – we look forward to 
2018 and all the developments lined up in 
this space.

ISOLAS' Joey Garcia Recognised 
as Global DLT Expert 
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Gibraltar Regulator Issues Statement on Token Sales:
Guidance on Initial Coin Offerings May Include
a New Regulatory Framework
By Joey Garcia and Joshua Klayman – First published October 2017

On September 22, 2017, the Gibraltar 
Financial Services Commission (“GFSC”) 
issued a Statement on Initial Coin 
Offerings (the “GFSC Statement”). With 
the GFSC Statement, Gibraltar joined a 
growing number of jurisdictions that have 
provided token sale guidance, including, 
among others, the United States, Canada, 
Singapore, Hong Kong and China.

A Statement, Not a Warning
While token sale guidance from certain 
other jurisdictions has highlighted the (very 
real) risk of fraud from bad actors in the 
space, and some jurisdictions have issued 
statements in conjunction with local police 
forces or have issued outright token sale 
bans, Gibraltar appeared to be signaling, by 
virtue of a careful choice of words –which 
has not gone unnoticed – its interest 
in becoming a token launch centre of 
excellence. Notably, the GFSC Statement 
was published as a “statement,” and not as 
a “warning” or “alert,” and mentioned that 
Gibraltar is considering implementing a 
token sale regulatory framework, stating 
specifically that “Gibraltar is committed to 
being a sound and safe place to do business 
with and is considering a complementary 
regulatory framework covering the 
promotion and sale of tokens, aligned with 
the DLT framework.”

Distributed Ledger Technology 
(“DLT”)-Friendly Framework
For those who may be unaware, in May 
of this year, the Gibraltar Government 
released a consultation paper proposing 
a new regulatory framework applicable 
to firms that use DLT to ‘store or 
transmit value belonging to others’ (the 
“DLT Framework”). This new regulatory 
regime will become effective on January 
1, 2018 and is principles-based. The 
DLT Framework’s purpose is to provide 
a licensing regime that will provide 
regulatory certainty for operators in the 
DLT space, while also enabling firms to 
grow and adapt. The DLT Framework’s 
ultimate goal is to protect both consumers 
and the reputation of Gibraltar. As 
Gibraltar’s Minister for Commerce, the 
Hon Albert Isola, MP, said last month, 
during his participation on the regulatory 
panel at the World Blockchain Forum 
in London, “the idea of an innovative 
framework guiding businesses along the 
lines of best practice would be a good 
thing. This is evolving and you can’t 
box this in, but efforts have to continue 
towards protecting investors too.”
While no public statements had 
previously been made by Gibraltar 

regarding any new regulatory framework 
that would be specifically applicable 
to the promotion and sale of tokens 
(the “Token Framework”), the GFSC 
Statement announced that Gibraltar is 
considering the adoption of such a Token 
Framework, one that would be ‘aligned’ 
with the DLT framework. As such, some 
Gibraltarian experts are of the view that 
it is entirely reasonable to expect that the 
current ‘DLT Principles’ may be extended 
and applied to token promotion and sales 
activities.

The existing ‘DLT Principles’ can 
be summarised as follows:
A DLT firm must conduct its business 
with honesty and integrity;
A DLT firm must pay due regard to the 
interests and needs of each and all of its 
customers and must communicate with 
its customers in a way which is fair, clear 
and not misleading;
A DLT firm must maintain adequate 
financial and non-financial resources;
A DLT firm must manage and control 
its business effectively, and conduct its 
business with due skill, care and diligence, 
including having proper regard to risks to 
its business and customers;
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A DLT firm must have effective 
arrangements in place for the protection 
of client assets and money when it is 
responsible for them;
A DLT firm must have effective corporate 
governance arrangements (mind and 
management must be in Gibraltar and four 
eyes (two minds) must be applied both to 
the formulation and the implementation 
of the policy of the DLT firm);
A DLT firm must ensure that all systems 
and security access protocols are 
maintained to appropriate high standards;
A DLT firm must have systems in place 
to prevent, detect and disclose financial 
crime risks such as anti-money laundering 
and countering terrorist financing (AML/
CFT); and
A DLT firm must be resilient and must 
develop contingency plans for the orderly 
and solvent wind-down of its business.
While acknowledging that there are 
many issues to consider when expanding 
the application of the DLT Principles to 
the token promotion and sale space, 
many in Gibraltar would consider such 
extension to be a positive and natural 
evolution. While some Gibraltarian [legal] 
experts believe that the promotion of 
self-regulatory regimes and best practice 

frameworks should be encouraged and 
should continue to develop, many of 
them acknowledge that such informal 
frameworks are largely unenforceable and 
voluntary. One limitation of self-regulation 
is that it does not automatically capture 
the bad actors in the token promotion and 
sale space, nor does it require said bad 
actors to operate on the same playing field 
as the more responsible operators who 
will seek to comply with “best practice” 
statements and principles. For that reason, 
the development of a specific Token 
Framework may make Gibraltar a more 
attractive jurisdiction for those potential 
token issuers that genuinely wish to 
comply with applicable legal requirements.

Concerns Identified by the 
GFSC Statement and Other 
Jurisdictions’ Guidance
The GFSC Statement was, in some ways, 
consistent with the guidance that other 
jurisdictions have issue, and it included 
certain substantively similar, high-level 
considerations. Below is a simplified 
summary of such points, as described in 
the GFSC Statement:
1. Is the Token a Security?
Token sales involve the issuance of digital 
tokens. Depending on the functionality, 

properties and rights that attach to a 
given token, it may or may not be caught 
within existing financial services legal 
and regulatory frameworks. In the most 
simple terms, taking the units of a fund 
or a company and essentially securitising 
these rights within a digital token does 
not ‘avoid’ the legacy frameworks that 
capture this kind of activity. Regulatory 
authorities from various jurisdictions 
that have spoken formally about token 
sales have emphasized that, when 
assessing token sales, ‘form should be 
disregarded for substance.’ In reality, the 
question of what constitutes a ‘security’ 
in the U.S., or the closest equivalent 
to this investment contract concept 
in a European (and arguably global) 
context, a unit in a collective investment 
scheme, a collective investment scheme 
arrangement, a private placement or an 
option arrangement, is far more nuanced. 
In fact, although similar in some respects, 
there are some fundamental differences 
between and among various jurisdictions’ 
legal and regulatory frameworks. 
Notwithstanding this, to date formal 
regulatory notices regarding tokens 
generally have confirmed, directly or 
indirectly, that a given token may be, but 
will not always be a ‘security.’ There are 
numerous implications of a digital token 
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being classified as a security, implications 
which extend and apply beyond the 
immediate realm of the token issuer. Such 
implications also apply to the exchanges, 
dealers, promoters, advisors and other 
relevant counter-parties relating to such 
tokens. In practice, a distinction is often 
made between a token that is caught within 
the scope of existing securities regulation 
and a token that is a generally not deemed 
to be a security, i.e., a ‘utility token’. In 
reality, given that there is no single type 
of ‘security token’ or ‘utility token’, there 
are likely many more categorisations 
of digital tokens - and implications that 
accompany such classifications - including 
those from a regulatory, commercial 
and tax perspective. Such variations 
have, understandably,(given the relative 
nascence of this type of activity) not yet 
received the kind of specific and focused 
attention as might otherwise be expected 
in other, more traditional, areas of 
regulated business, in the various official 
jurisdictional statements issued to date.
2. Buyer beware
Regulatory authorities from those 
jurisdictions that have issued a notice, 
warning or statement regarding token 
sales have generally cautioned readers 
regarding risks that may exist with respect 

investments, some may not agree that a 
person who has accumulated a significant 
degree of wealth will always be in a better 
position to assess an investment into 
certain blockchain-based businesses or 
startups. It may be that only those with 
substantial technical expertise will be 
in a position to really understand the 
business (and ultimately the code) that 
they are investing in.

A Reasonable and Proportional 
Response
In summary, many relevant legal experts 
believe that the GFSC Statement is 
both reasonable and proportionate. 
They also welcome the prospect of 
extending the DLT Principles to develop 
a Token Framework that will be useful to 
consumers, token sale issuers and other 
related parties.
The recent European Commission report 
on the assessment of money laundering 
and terrorist financing risks for virtual 
currencies and crowdfunding platforms 
highlighted features such as the cost, 
high level of technical expertise and the 
nascent technology as less attractive 
than other forms of funding.

to digital token investments. Some 
have highlighted risks relating to highly 
speculative investments, the promise of 
‘high returns’, inadequate documentation, 
lack of investor protection, disclosure, or 
potential for fraud, as well as the early stage 
development risk involved with certain 
tokens and token issuers. Most regulatory 
statements to-date have summarised 
certain steps that a consumer should take 
before making an investment decision 
and have offered some general guidance. 
However, very few have included any – 
or any significant – guidance or direction 
regarding steps that token issuers 
themselves should or could be taking to 
reduce such risks to consumers.

Other Perspectives regarding 
the GFSC Statement
Some may not necessarily agree with 
the GFSC Statement in its entirety. 
In particular, certain [legal] experts in 
Gibraltar and elsewhere may disagree 
with its statement that investment into 
this space should be undertaken by 
‘experienced investors’ who are familiar 
with assessing the nature of the project 
and its business plan. While there 
may be broad agreement that a good 
argument may exist regarding suitability 
and appropriateness in respect of certain 

Following on from the publication of this article, HM 
Government of Gibraltar (HMGoG) and the GFSC announced 
plans on 12 February 2018, for token legislation.
HMGoG and the GFSC are developing legislation relating 
to tokenised digital assets (tokens), essentially those created 
and traded using distributed ledger technology (DLT).
Following the GFSC’s Statement on Initial Coin Offerings 
in September 2017, Gibraltar’s Minister for Commerce, the 
Hon. Albert Isola MP, announced that Government’s position 
on initial token offerings (also known as initial coin offerings 
or ICOs) was to be formulated. In December, HMGoG 
sought the views of local stakeholders through a discussion 
paper on token regulation circulated to Gibraltar’s Finance 
Centre Council, an umbrella organisation comprising local 
professional associations.

After taking into account stakeholder feedback, work has 
now begun on drafting legislation to regulate:
• the promotion, sale and distribution of tokens by persons 

connected with Gibraltar;
• secondary market activities relating to tokens, carried 

out in or from Gibraltar; and
• the provision, by way of business, in or from Gibraltar of 

investment advice relating to tokens.
A bill is expected to be considered by Parliament in the 
second quarter of 2018.
The proposed token regulations will establish disclosure 
rules, requiring adequate, accurate and balanced disclosure 
of information to anyone considering purchasing tokens, 
and measures to detect and prevent financial crime such as 
money laundering and terrorist financing.

Update/recent news: 
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There is no doubt that any future 
relationship between the United Kingdom 
(and Gibraltar) and the European Union 
after the United Kingdom leaves the 
bloc, is uncertain. Despite this, Gibraltar 
is considering its exit from the European 
Union as an opportunity and not a threat - 
and Gibraltar has every reason to feel bullish 
about life outside of the bloc. The Gibraltar 
Financial Services Commission has issued 
21 licences since the referendum vote and 
has another 22 in the pipeline. Gibraltar has 
also issued two new gaming licences in that 
time and has another three pending. This 
was confirmed by Chief Minister Fabian 
Picardo, addressing business leaders at a 
dinner organised by the Gibraltar Chamber 
of Commerce which took place on 26 
April 2017, who described this as “a truly 
remarkable vote of confidence in Gibraltar.” 
This message was underscored on the same 
day when Gibraltar-based gaming company 
BetVictor made a ‘huge’ statement of intent 
declaring “we are here, we are not going 
anywhere”, as it inaugurated its new offices 
at Gibraltar’s World Trade Centre.
The economic model of the Gibraltar we 
know today, has not been without its 
challenges. However, it has always found 
ways of overcoming these and growing and 
diversifying despite these. Entrepreneurship 
has always been at the heart of the territory 
and this is a Gibraltarian mindset with old 
roots. It is the inherent entrepreneurial 
spirit which flags post-Brexit opportunities 
for Gibraltar. This was marked by the local 
launch of StartupGrind, an entrepreneurial 

community backed by Google, aiming 
to nurture start-ups in 85 countries. It 
presents a good opportunity for Gibraltar 
to be on the global map once again and 
the importance of having been selected by 
StartupGrind as the next city chapter cannot 
be understated. At its inaugural event, Mike 
Balfour, the founder of the world’s largest 
chain of health clubs, ‘Fitness First’ said 
he, considered Brexit an opportunity for 
Gibraltar to really tear up the rulebook 
and make Gibraltar a really entrepreneurial 
society. He also said that “we [Gibraltar] 
could be the Singapore of Europe”.
Taking the first step to making this a reality, 
in what is posed to be the most significant 
development for Gibraltar as a jurisdiction 
for doing Fintech business, the Government 
has very recently issued a press release 
advising of the imminent publication of 
a consultation by the Gibraltar Financial 
Services Commission on proposals 
for Distributed Ledger Technology 
Framework. ISOLAS and it's Fintech think 
tank, ThinkFintech.gi, have been busy 
working with Government as part of the 
working group that has helped shape the 
discussion on these potentially significant 
opportunities for the development of 
Gibraltar as a centre of excellence and 
innovation in financial services. Joey Garcia, 
Partner at ISOLAS commented that “the 
fact that much of this kind of business is 
Brexit insensitive augurs well for both the 
traction the industry is gaining in Gibraltar 
and for the Government's determination to 
make Gibraltar a home for this very exciting 

area of financial services". Gibraltar will also 
be hosting a Digital Currency Summit on 
9th May 2017 which ISOLAS are proudly 
sponsoring as leaders in the

Fintech space in Gibraltar.
Below are some reasons why Gibraltar 
should be considered a start-up hotspot in 
Europe:
• New business start-ups in Gibraltar can 

apply to the Gibraltar Business Nurturing 
Scheme for a maximum of £25,000 in the 
form of a loan, for the commencement 
of a new business or the expansion of 
an existing one. Whilst this initiative 
hardly stands out in the company of the 
panoply of start-up incentives provided 
to entrepreneurs in other top start-up 
ecosystems, the Gibraltar Government 
has been putting a lot of effort into 
attracting start-ups to the Rock.

• The Office of Fair Trading (OFT), established 
by the Gibraltar Government, houses a 
‘Single Point of Contact’. This office is a 
convenient “one-stop-shop” that provides 
for the various licensing and registration 
requirements that were previously 
handled by different Government 
departments. At the OFT offices, such 
processes are addressed under one roof, 
where businesses and individuals will also 
be offered the provision of guidance and 
support. The OFT also assists applicants 
by liaising with Government departments 
and by providing all the necessary forms 
in relation to, for example, employment 
registration, registration for business 

Gibraltar, make your start-up as solid as a rock
By Jonathan Garcia – First published May 2017
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licensing and registration for tax and social 
insurance.

• In the Budget measures announced for 
2016, the Gibraltar Government created 
a scheme providing tax credit to start-
ups. Over the first three financial years 
of trading of the start-up business, a 
company or limited partnership is eligible 
for a tax credit equal to the tax due, 
subject to a maximum of £50,000 over 
each of the first three years. There are 
a number of conditions that need to be 
met in order to qualify for this tax credit, 
such as employing at least five employees 
in the first year, as well as anti-avoidance 
measures to ensure it only applies to 
genuinely new businesses in Gibraltar.

• Gibraltar can provide a good testing 
ground to prove a start-up model due to 
it being a captive market of approximately 
30,000 inhabitants conveniently packed 
into an area of approximately 6.5 km2 
which means a good cross-section of 
the wider global market can be targeted 
before going global.

• As part of the Gibraltar Financial Services 
Commission’s commitment to supporting 
both existing licensees and those looking 
to take their first steps into the financial 
services sector – either as a financial 
services firm or offering support to 
financial services firms - it has established 
the Innovate and Create Team. The 
Innovate and Create Team is made up of 
a number of individuals from across the 
organisation and it has been set up to 
help encourage innovation by supporting 

those businesses looking to develop and 
introduce innovative ideas for financial 
products or services into the market.

• New and existing businesses in Gibraltar 
enjoy easy access to telecommunications, 
modern office space and other key 
infrastructure as well as markets which 
can be reached via land, air and sea. 
Current destinations from Gibraltar’s 
airport include daily departures to 
the United Kingdom (various routes) 
and weekly departures to Morocco. 
Historically, highly priced office space 
with three-or five-year leases could 
be considered a show-stopper for any 
start-up. Companies such as Regus in 
Gibraltar’s World Trade Centre allow any 
start-up to have access to serviced office 
spaces, virtual offices, co-working spaces 
and meeting rooms without needing to 
commit to long-term office space costs 
during the most critical time for a start-
up; its incubation period.

• Favourable tax packages for High Net 
Worth Individuals and High Executives 
Possessing Specialist Skills who want to 
establish residence in Gibraltar and can 
benefit from tax payable on income being 
restricted to a capped amount, which not 
only encourages talent to the Rock but 
also incentivises investment in start-ups.

• Gibraltar has an excellent talent pool 
consisting of a highly qualified workforce. 
High relocation rates mean there is 
a diversity of ideas, experience and 
creativity. Alongside to the existing talent 
pools, Gibraltar has had a steady inflow of 

new talent particularly in fin-tech related 
fields.

• The rate of corporation tax is 10%. No 
death duties, capital gains tax, gift, value 
added tax (VAT), inheritance, wealth or 
capital transfer taxes are presently levied 
in Gibraltar.

• Gibraltar companies are seamless to 
incorporate and the process is free of 
bureaucratic delays. There are no specific 
restrictions governing directors and 
shareholders. Gibraltar companies are not 
subject to minimum capital requirements 
and have low maintenance costs and 
streamlined filing requirements for micro-
entities and small companies that start-
ups would frequently categorise into by 
default.

To conclude, Gibraltar’s success as a start-
up destination will not be accidental. Its 
supportive and innovative stakeholders 
who see the big picture and maintain a 
‘can do’ mentality, coupled with its flexible 
working spaces and affordability all add up 
and it is evident that Gibraltar is well on its 
way. Gibraltar’s economy has often been 
described as one that is ‘running on all 
cylinders’ and Gibraltar is confident that this 
is a growing trend that will make Gibraltar 
an exciting destination to be in business 
in. Whatever the reason for establishing a 
business activity in Gibraltar, the Rock has 
something for everyone.
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For those who do not wish to invest directly 
in Crypto currencies or initial coin/token 
offerings a plethora of funds are becoming 
available to enable you to invest in a range 
of these assets. These funds provide a 
convenient way to invest, help spread risk 
and, possibly, tap into the skill set of advisors 
who may have a higher level of knowledge. 
They may also get you access to pre sales, 
so enabling you to acquire the coin/token at 
a discount. 
Sound good? Well read the small print first. 
Here are five things for potential investors 
to consider before jumping in. The list is not 
exhaustive but I hope that it at least gets you 
thinking.

1. Heads they win, Tails they win
Performance based fees can kill your profit. 
These fees arise from the operator of the 
fund taking a cut of any increase in the 
fund’s value. Sounds reasonable until you 
realise they join you in any profit (possibly 
up to 25%) but are absent if the fund goes 
down. This means they cannot lose. Given 
that these funds are hugely volatile, they are 
likely to benefit far more than you will. 
To give a simple example: you invest $100. 
After the first year the value has risen 20% 
and is worth $120. You get to keep $15. They 
get $5. But, what the hell, you still made 15%. 
In year 2 the fund drops 20%, you are now 
left with $92 ($115- $23). Ok but at least no 
performance fees to pay. Then, in year 3 it 
is back up 20% ($18.4). Take out their 25% 
($4.6) and you have made $5.6 in the three 
years. But the operator of the fund has taken 
$9.6 at NO risk. 
Performance based fees stack the game 
against you in volatile funds. The higher the 

fee and the more frequent the charges are 
taken, the worse the stacking. 
Something to look for in the small print is 
whether the performance fees turn negative 
if the fund goes down in value. For what 
its worth, also look for 'protections' such 
a hurdle rates (minimum return expected) 
and high water marks (which will require 
the operator to make good previous losses 
before being paid a performance fee. In 
order words, performance cannot be paid 
on an increase in value with only restores 
previous losses). If  you fund doesn't have 
any of these, then it is 100% profitable, just 
not for you.
Oh, and if you are concerned how the 
operator will survive when they don't earn 
a performance fee, see if there is 
a “discretionary” management charge. If 
they don't make a turn on performance, 
can you guess when they will exercise their 
discretion?

2. What about conflicts of interest?
Is the operator also an adviser to any of the 
offerings they are putting the fund into? If so, 
do they get a fee (normally a % of the money 
raised)? Some advisors are sector specialists, 
other are there to bring in investment. If the 
operator gets a cut from any investment they 
bring in, are they sharing it with the fund 
investors or keeping it to themselves? If the 
latter, in whose interest are they investing 
your money? Check to see if there is a 
disclosure in the investment documentation, 
if not, ask.

3. Is it worth what they say it is?
How is the fund valued? Many token/coin 
investments are not that liquid. This can lead 
to a difference between the price they are 

listed on the market at and what you can 
actually sell them for, particularly if you are 
in a hurry or have a lot to shift. Is the fund 
therefore being valued on its realistic sale 
price or what it would cost to buy the assets? 
Also who is actually pricing the tokens/coins 
and is anyone auditing the fund? Where you 
have a fund with high performance fees, all 
these matters are critical.
Another point to watch on regulation if a 
fund will be investing in coins/tokens, you 
have to consider that, if the tokens are found 
to be securities, the fund could be indirectly 
affected if the token issuers are found to 
be in breach of securities laws. The token 
issuer's activities could be permanently 
suspended which would mean those tokens 
could be rendered worthless or the fund 
could incur liabilities if it knowingly invested 
in a security being sold as a token and 
was doing so by way of business.

4. Remember you are on your own
Is the fund regulated? Probably not. Most are 
private funds. These cannot be publicly sold 
but rather are targeted to a limited number 
of investors. Nothing wrong with that but it 
means they are often outside any regulations 
or regulatory oversight. Therefore there is no 
one to turn to if things go wrong, apart from 
the courts or the police.

5. Who do you trust?
Who is actually operating the fund? Are they 
experts? Have they a track record? As these 
funds are generally unregulated no one 
has checked the bona fides of the people 
behind them. Are they a Buffett or a Madoff? 
How much do you trust your character 
assessments?
Also look out for good and robust 
safekeeping arrangements of the crypto 
assets. Remember these assets are 
not physically held anywhere, in the same 
way as cash or securities would, in a more 
traditional fund model
Funds that invest in crypto assets are a way 
forward, with many benefits for the investor. 
But these are early days and, in the map of 
the crypto world, this is one area that should 
currently be marked “Here be monsters”. 

Update/recent news: 
Following on from the publication of this 
article, in its joint announcement, HMGoG 
and the GFSC also announced that the 
regulation of investment funds involving 
digital assets such as cryptocurrencies 
and similar DLT-based tokens was also 
being reviewed.

Crypto funds - 5 things to consider 
before investing
By Marcus Killick – first published November 2017
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The DLT Framework for Gibraltar

What is it / does it do? 
• A Regulatory Framework

Flexible and responsive
Specifically designed

• How does it achieve its objective?
Outcomes-focused, principles-based
Proportionate and on a risk based approach
Not light or soft regulation
No fast and simple rule in this space

• What is the desired outcome?
Provides regulatory certainty
Enhances consumer confidence
Protect Gibraltar’s reputation
Achieved by applying principles of the rules rather 
than rigid enforcement

Who does it apply to?
• Carrying on by way of business, in or from Gibraltar, 

the use of distributed ledger technology for storing or 
transmitting value belonging to others 

•  Licence category: DLT Provider - regulates businesses 
that use DLT as an integral part of their service offering 
to customers

• Doesn’t apply to activities otherwise regulated which 
only use DLT in the course of conducting the business or 
activity

• Doesn’t seek to regulate underlying Blockchain 
technology  

• Investment advice – it is expected that investment 
advice about virtual currencies not fall within scope of 
the DLT Framework and for the regime for regulating the 
activity of giving financial advice to be applied uniformly 
and holistically across all asset classes and financial 
instruments

• Doesn’t apply to token sales

What’s the process?
1 Pre Application Engagement

Scope
Process
Engage Adviser

2 Initial Application Assessment
Inherent Risk
Complexity
Categorise Firm 
Feedback on Category and expectations
2 Week SLA

3 Full Application
Submission of full application
Presentation to GFSC
2.5 Month SLA

What does it cost?
• Fees

Initial Application Assessment - £2,000

DLT Provider Cat Cat Cat
Complexity Category 1 2 3

Application Fee £10k £20k £30k

Balance £8K £18k £28k

Annual Fee £10k £20k £30k
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Pre Application 
Engagement 
Assisting the applicant with pre-
application discussions with the GFSC 
relating to the application proposal, 
business model and type of activity and/
or services the applicant wishes to provide 
in, or from within Gibraltar and ensure 
that the activity falls within the scope of 
the DLT Framework i.e. that the applicant 
will be using DLT for the transmission or 
storage of value belonging to others. 

Initial Application 
Engagement 
Assisting the applicant in preparing for the 
initial assessment to be undertaken by the 
GFSC to include the following: 
• how  the applicant will be applying DLT 

and its maturity; 
• any added complexity due to the use of 

smart contracts;
• whether the applicant will hold or 

control client assets;

• the type of customers the applicant 
will be engaging with, such as retail, 
experienced or professional investors, 
or institutional; 

• number and variety of products and 
services offered to customers; 

• level of interaction and interplay with 
other types of regulatory regimes, and 
or the provision of other regulated or 
unregulated activities; 

• whether the applicant will be offering 
its customers investment-related 
products and services and the risks 
and complexity associated with such 
products and services; 

• any functions outsourced to third 
parties and the materiality of such 
functions; 

• the complexity of the applicant’s 
organisational structure; 

• exposure and vulnerability to money 
laundering and terrorist financing;

• whether the business model, products 
and or services have been successfully 
tried and tested; and 

• the scale and size of the proposed 
operation. 

Full Application 
Assisting the applicant in preparing for the 
full application and presentation to include 
the following: 
• drafting suitable memorandum and 

articles of association in respect of the 
applicant;

• assisting with drafting the application 
forms;

• assisting with drafting the business 
plan;

• providing input on financial forecasts 
and statutory returns (although we 
would expect most of the input to 
come from the auditors);

• drafting management and outsourcing 
agreements;

• preparing or reviewing individual 
questionnaires and body corporate 
questionnaires in respect of any 
natural persons or legal entities 
holding notifiable positions within the 
applicant;

• reviewing and providing input on all 
policies, processes, procedures and 
manuals, as well as T&Cs and other 
agreements with consumers and/or 
relevant counterparties;

• managing the relationship with the 
GFSC;

• preparing key individuals for interviews/
presentations with the GFSC; and

• generally advising in respect of the 
development and discharging by the 
applicant, of its legal and regulatory 
responsibilities.

How can ISOLAS LLP assist you?
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About ISOLAS
ISOLAS was established in 1892, making it the longest 
established firm in Gibraltar. This year, we celebrate 125 
years at the top of the legal profession in Gibraltar. ISOLAS 
is a full service law firm and is proud to be considered one of 
the leading firms in Gibraltar. We are consistently ranked as 
one of the leaders in the market by all the major international 
directories, recently being ranked as a tier one law firm by 
Chambers & Partners in the Global and Europe directory and we 
are proud of our reputation for combining expert legal advice 
with commercial pragmatism. We are valued by our clients and 
partners for being practical and confident in the advice we give, 
a natural consequence of the close, partner-led relationship 
with the client that we work to achieve.

It is our focus on our interaction with the client that, we 
believe, forms the basis of our success in establishing long-term 
relationships with a significant proportion of our client base. The 
commerciality of the advice that we provide, close attention to 
cost considerations, our professional network in Gibraltar and 
beyond, as well as our dedication to leveraging information 
technology solutions for the benefit of the client, make for a 
compelling package of advantages over our competition in the 
local marketplace. ISOLAS, trusted since 1892
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Meet the members of the team

Joey has built up a strong Financial 
Services practice advising on a 
variety of structures and solutions 
to an international client base 
which includes, funds, investment 
managers, e-money institutions, 
banks as well as family offices and 
larger private clients.

He has also been at the forefront 
of developments in the various 
aspects of business in the fintech 
space, including digital currency, 
blockchain and distributed ledger 
technology in Gibraltar. He co-
chairs the Gibraltar Government 
working group/think tank on digital 
currencies. He has been involved 
in advising a number of blockchain 
start ups and businesses crossing 
over from the blockchain into the 
financial services space and is one 
of the thought leaders involved with 

the Fintech think tank established 
by the firm, thinkFintech.gi.

Joey also sits on the Financial 
Services Commission (the Gibraltar 
Regulator) MiFID II working group 
and previously on the AIFMD 
working group. He was also the 
author of the Corporate Governance 
Code for Gibraltar Collective 
Investment Schemes and worked on 
a secondment within the Financial 
Services Commission during the 
latter part of 2013 in relation to 
AIFMD related technical issues. 
He is licensed by the Financial 
Services Commission to act as an 
Experienced Investor Fund Director 
and Company Manager.

joey.garcia@isolas.gi

Jonathan Garcia is a Partner at 
ISOLAS LLP in the DLT/Fintech 
& Financial Services Team and 
is the other partner in the Team, 
alongside Joey Garcia, who heads 
the Team.  Jonathan specialises in 
financial services specifically advising 
collective investment schemes, 
investment managers, banks, 
e-money institutions and blockchain 
start-ups on licensing and regulatory 
matters. He has over 10 years of 
experience as a financial services 
lawyer and spent six months on a 
part-time secondment at the Gibraltar 
Financial Services Commission. He 
has also co-advised the GSX Limited, 
the Gibraltar Stock Exchange through 
its licensing procedure.

He also sat on the Company Law 
Reform Committee established by 
the Gibraltar Finance Centre Council, 

which led to a full scale review of 
Gibraltar’s company legislation. 
Jonathan also provides general 
company law advice, including 
corporate governance, shareholders, 
co-founder or partnership 
agreements, articles of association/
constitution and the usual 
deliverables required by businesses 
wanting to get off the ground.

jonathan.garcia@isolas.gi

Joey Garcia
Partner

Jonathan Garcia
Partner



Karan specialises in corporate and 
commercial matters with a particular 
focus on the financial services and 
technology sectors. He regularly 
advises international and domestic 
clients within both the public and 
private sectors on commercial 
contracts, corporate structuring 
& financing solutions and general 
regulatory issues.

Karan is presently involved in advising 
prospective fund managers with their 
FSC licence applications to become 
authorised to act as alternative 
investment fund managers. Other 
matters that he is currently working 
on include: drafting offering 
documents in connection with the 
launch of new funds and admissions 
to the Gibraltar Stock Exchange.

Karan is also a key individual within 
the firm’s Fintech practice area. He is 

a founding member of ThinkFintech.
gi, an ISOLAS initiative that brings 
together industry professionals to 
collaborate on proposals for the 
development of Gibraltar as a leading 
domicile for Fintech business. Within 
the Fintech sector, Karan is currently 
advising various blockchain start-ups 
on raising finance through initial coin 
offerings and on obtaining regulatory 
authorisations for carrying out their 
business activities.

Since joining ISOLAS, Karan has been 
heavily involved in the firm’s Funds 
and Fintech practice areas, advising 
funds, investment managers, banks, 
e-money institutions and emerging 
blockchain start-ups on licensing and 
regulatory matters, drafting offering 
and policy documents and dealing 
with corporate governance issues.

karan.aswani@isolas.gi

Marcus Killick, OBE
CEO

Karan Aswani
Associate
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Marcus Killick (LLb Mphil) is the Non 
Executive Chairman of the Gibraltar 
Stock Exchange (GSX).  He is also Chief 
Executive Officer of ISOLAS LLP law 
firm and a non executive director of a 
number of other companies including the 
Gibraltar International Bank as well as a  
Chairperson of the Commission of the 
Office of Fair Trading.
Previously he served as CEO of the 
Gibraltar Financial Services Commission 
for nearly eleven years.
He was called to the Bar in England in 
1989 and admitted as a Member of the 
New York State Bar in 1990 (now retired).  
He is also a Chartered Fellow of the 
Chartered Institute for Securities and 
Investments. Marcus was awarded the 
OBE in the 2014 New Years Honours List.
Marcus is a past Chairman of the Gibraltar 
Investors Compensation Scheme, the 
Gibraltar Deposit Guarantee Board and 

the Group of International Insurance 
Centre Supervisors
Prior roles also include Deputy Chief 
Executive of the Isle of Man Financial 
Supervision Commission, Head of 
Banking and Investments at the Cayman 
Island Monetary Authority and Director 
in KPMG’s Financial International 
Regulatory Services Team.
Marcus was one of the founding directors 
of the United Kingdom Association of 
Compliance Officers (Subsequently 
renamed the Compliance Institute).
Marcus has been a regular speaker at 
conferences  and currently focuses on 
Distributed Ledger Technology (DLT) and 
Crypto currency.  He has also lectured 
at a number of courses, including 
on corporate governance and Board 
responsibility.

marcus.killick@isolas.gi
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Meet the other members of the team

Patricia Risso acts as a Consultant to the 
ISOLAS LLP DLT/Fintech & Financial 
Services Team. Patricia has been working 
in the Financial Services Industry since 
1996. Patricia began her career with 
the Financial Services Commission (FSC) 
in Gibraltar in 1998. Since then held a 
number of senior compliance positions 
such as Head of Regulatory Risk for RBS/
Natwest and the Head of Regulatory 
Risk in Close Wealth Management. A 
Senior Regulatory Risk Manager with 
20 years’ experience in the Financial 
Services industry, she is a subject matter 
expert in Regulatory Risk, MiFID II, Fund 
Management, AML and Fraud, Financial 
Services Legal matters and Financial 
Promotions. This has been achieved in a 
mixture of sectors, which include Banking 
& Investment, Company Management, 
Professional Trusteeship, E-Money and 
Financial Services Spread Betting.

Patricia brings a wealth of experience and 
knowledge in the financial services space, 
including FCA and Gibraltar FSC regulatory 
compliance (i.e. MiFID requirements), 
Banking and Investment EU Passporting, 
MasterCard requirements and Financial 
Services Spread Betting. Patricia has 
also lectured on regulatory risk. Patricia 
is primarily dealing with the preparation 
of applications to the FSC, under various 
supervisory frameworks.

patricia.risso@isolas.gi

Stuart Dalmedo
Associate

Patricia Risso
Associate

Stuart Dalmedo is an Associate 
at ISOLAS LLP.  Stuart’s areas of 
practice include general commercial, 
financial services and private client 
work. He regularly advises high 
net worth individuals on Gibraltar 
residency to include Category 2 and 
High Executive Possessing Specialist 
Skills (HEPSS) status. Stuart is fully 
conversant with local company and 
tax legislation and provides general 
and specialised tax planning advice 
on day to day matters and has 
extensive knowledge in corporate 
matters relating to businesses of 
various sizes.

Stuart was actively involved in the 
first authorised administration of a 
large Gibraltar law firm, company and 

trust services provider following the 
revocation of its financial services 
licence and has been involved in 
specialist investigatory assignments 
on behalf of the Gibraltar regulator.

Stuart now forms part of the ISOLAS 
LLP DLT/Fintech & Financial Services 
Team and regularly advises blockchain 
companies on initial coin offerings 
(ICOs) and on any regulatory aspects 
concerning the company’s business 
activities in Gibraltar. Stuart is very 
involved in the ICO space and has 
particular interests in Distributed 
Ledger Technology (DLT) and crypto-
currencies.

stuart.dalmedo@isolas.gi



Nick Isola
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Nick Isola is currently undertaking his 
training contract with ISOLAS LLP and 
is currently undertaking one of his 
seats with  the DLT/Fintech & Financial 
Services Team. Prior to joining ISOLAS 
LLP, Nick spent three years working 
for Deloitte UK as an Indirect Tax 
Consultant, prior to undertaking the 
Legal Practice Course (LPC).

nicholas.isola@isolas.gi
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Call us on 

+350 2000 1892

Email us at
joey.garcia@isolas.gi jonathan.garcia@isolas.gi

How to get in touch?


