
unless specific reference is made to screening.
Further before going down the road of 
screening the employer should carry out an
assessment and consider whether less intrusive
means could be adopted to glean the same 
information. As an employer you would have
to be absolutely clear as to the purpose and
use of the screening and how the screening
would be carried out i.e. random screening 
or where the employer has some suspicions. 
Employees would obviously have to 
understand the potential implications of a
positive result.    

Many employers choose to have a workplace
policy in place and indeed such policies can
be a helpful way to assist employers to deal
with such issues when they arise, so long as
the policy is applied consistently to all 
employees who are in breach.  

Of course alcohol or drug consumption could
affect the employee’s activity to perform his
role even where the employee engaged in such

As employers you will perhaps be familiar
with, and may often tolerate, staff occasionally
attending work a little the worse for wear. 
The effect of over indulgence in drugs or 
alcohol has an enormous effect. For instance,
in the United Kingdom the Health and Safety
Executive estimates that 3-5% of all absences
from work are due to alcohol-related reasons.
This equates to 8-14 million lost working
days each year.

Screening employees for drugs or alcohol is
only likely to be acceptable and justifiable 
if, for example, such testing is undertaken 
for health and safety reasons. Information
gathered in the course of screening will be 
regarded as sensitive personal data for the 
purposes of the Data Protection Act. 
Therefore specific consent by the employees
will need to be obtained before such 
information may be processed. A general
consent set out as an express term in a 
contract of employee is unlikely to suffice 
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activity in his own time. Further, it may be
that the employee’s activity in his own time
brings the employer into disrepute.

Obviously as a general rule, it is not for
employers to police the personal lives of their
employees and unless there is some impact on
the employee’s ability to perform his role,
intervention by the employer would be
unwise. However where an impact can be seen
the employer will be justified in intervening
although as a word of warning intervention
should be based upon actual evidence rather
than on office gossip. 

The issue, save for where an employee attends
work under the influence, is likely to be
performance. It should therefore be dealt with
in the same way as any other performance
issue. It may be that dismissal is not then the
first sanction to be considered. 

Employers should offer support where they
can, and should bear in mind that the
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employee might have difficulty in admitting
he has a problem, and should treat employees
consistently throughout.

In some instances dismissal may of course be
the most appropriate sanction in cases of
serious misconduct or repeated misconduct.
As with any other dismissal a proper
procedure should be followed when the
dismissal is invoked. The threat of dismissal
should be clearly set out in the workplace
policy so that employees are aware of the
potential implications of breaching the policy.

If an employee is convicted of a drugs offence
for example then this is likely to be sufficient
grounds for a summary dismissal, particularly
where there is provision to this effect in the
contract of employment. Where the employee
has only been charged and awaits trial, 
the issue is less clear-cut. However if the
allegation is very serious such as a charge in
relation to possession of say a Class A drug

then the employer may be justified in taking
disciplinary action against the employee. 

Once again it is important that a proper
procedure is followed at all times. 

Even where an employee has been convicted
it may still be unfair to dismiss and there have
been cases to this effect where for instance the
conviction is unconnected to the job
performed by the employee and as such has
no impact up the employee’s ability to
perform his role.  It is therefore important
that employers do not dismiss purely on the
basis of a conviction but instead are clear
about how and why the conviction impacts
upon the employee’s role.

Samantha Grimes
Solicitor

If you need any further advice
on any employment law matters,
please call us on 2000 1892.

Disclaimer: Please note that the information and any commentary on the law contained in this briefing is only intended as a general statement and is provided 
for information purposes only and no action should be taken in reliance on it without specific legal advice. Every reasonable effort is made to make the information
and commentary accurate and up to date, but no responsibility for its accuracy and correctness, or for any consequence of relying on it, is assumed by the author.
Further this briefing is not intended to amount to legal advice. 

Social Media is much vaunted as a crucial
part of a modern business marketing
strategy and, it is as much a reality of the
employee’s daily life as it is a new and
emerging concern for employers. A dynamic
and fast developing area of law, ISOLAS
will be hosting a Breakfast Seminar during
the month of September for local
employers, during which legal issues and
developments arising from the use inside
and out of the workplace of social media.
The issues to be covered  will include
disclosure of confidential information,
discriminatory comments, defamation and
many more issues employers need to be
bearing in mind in the modern workplace.
If you would like to receive an invitation to
the Breakfast Seminar, please contact Selwyn
Figueras at selwyn.figueras@isolas.gi 

Follow us on Twitter:
http://twitter.com/#!/ISOLASlaw

For more information or for any enquiries please don’t hesitate to contact the
Employment law team: log on to our website for more information.


